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CURRENT TOPICS 


Building Societies : 
Increases in Scale of Mortgage Charges 


CERTAIN increases in the scale of mortgage charges will 
come into effect on lst January, 1951. This is the result of 
discussions between the Council of The Law Society and the 
Building Societies’ Association. The new scale is published 
in the Law Society’s Gazette for September, 1950, which 
states that an additional charge may be made, as hitherto, 
under Sched. II in respect of any work not covered by the 
scale charge under the Solicitors’ Remuneration Orders. 
Where the advance is made at the same time as a conveyance 
of the property there is no change in the previous scale unless 
the advance exceeds £1,500. The additional charge of 7s. 6d. 
per £100 above £1,500 on advances between £1,500 and £5,000 
is to be increased to 10s. It is further agreed that where the 
advance is not made at the same time as a conveyance of the 
property, the solicitor may charge 50 per cent. more than the 
amended scale, and this applies regardless of whether the 
same solicitor is acting for the mortgagor and for the building 
society. The additional 50 per cent. is subject, in the case 
of registered land, to the charge not exceeding the full scale 
charge under the Solicitors’ Remuneration (Registered Land) 
Orders. Where the same solicitor acts he may not charge 
more than the building societies’ scale, i.e., he may not make 
an additional charge to the mortgagor (see r. (6) of the Rules 
applicable to Sched. I, Pt. I, to the Solicitors’ Remuneration 
Order, 1882). Where more than £5,000 is advanced in one 
sum the fee is to be fixed, as before, by arrangement. 


Appearance by Solicitor in Absence of Defendant 


A CASE of car obstruction was adjourned by the magistrates 
at Birmingham for a few days on the ground that it was too 
serious to be dealt with in the absence of the defendant. On 
the case being called again on 19th August, the solicitor for 
the defendant told the magistrates that they had no juris- 
diction, right or authority, according to law, to insist on his 
client’s attendance. He said he had brought him to the court 
as an act of courtesy, but it was his duty to point out that, 
where a man was charged with offences that are not indictable, 
when he appeared by a solicitor, that was appearance within 
the meaning of the law. The defendant was fined £15 for 
his twenty-fifth offence of obstruction. The relevant statutory 
provision was the somewhat lengthy s. 13 of the Summary 
Jurisdiction Act, 1848, and the cases decided thereunder. 
R. v. Montgomery (1910), 22 Cox. C.C. 304, decided that where 
a defendant wrote to a prosecutor admitting the offence and 
offering to pay the fine and costs, and the hearing was adjourned 
on account of his absence and a solicitor appeared to admit 
the offence on his behalf at the adjourned hearing, the justices 
had no jurisdiction to issue a warrant for the arrest of the 
defendant. R. v. Thompson [1909] 2 K.B. 614 also decides 
that a defendant appearing by his counsel or solicitor need 
not appear personally and the justices cannot issue a warrant 
to ensure his appearance. It appears from the case at 
Birmingham that thete are still courts in which this rule is 
unknown. 
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Children at Court 


THE tragic sight of mothers with children of tender years 
sitting listlessly about the corridors of our criminal courts 
is too familiar, and even the most hardened practitioner 
cannot fail to be upset whenever he witnesses it. Wives 
must attend these courts and, sad to say, they have nowhere 
to leave their children. The courts are among the last places 
on earth where children should be brought. At last in 
the case of at least one court, the Central Criminal Court, 
something is to be done about it. Work, which it is estimated 
will take five years, has now started, both by way of repairs 
to war damage and the effecting of improvements. The 
latter are to include added refreshment rooms, consulting 
rooms where barristers may interview their clients, witnesses’ 
waiting rooms, and a children’s playroom. Something on 
these lines, not necessarily on“any ambitious scale, is long 
overdue in all the courts, civil and criminal, throughout the 
country. Solicitors invariably co-operate in trying to keep 
children as far from court as possible, but there are occasions 
of necessity, for example, running down actions in which 
children are plaintiffs, in which their attendance is imperative, 
and proper provision should be made to keep them occupied 
in the long periods of waiting. A provision of this sort 
need not be expensive, but it is our considered view, which 
we respectfully submit to the appropriate authorities, that 
finance in a matter of this sort is not so important an issue 
as it usually is. 


Declarations of Solvency 


A PRACTICE point of some importance is noted in the current 
issue of the Law Society’s Gazette, in relation to the meaning of 
the word “‘ date ’’ in s. 283 (2) (d) of the Companies Act, 1948, 
as interpreted by the Registrar of Companies. The Gazette 
reminds members that the result of this interpretation is that 
a declaration of solvency should be filed at the latest on the 
day immediately preceding that on which the resolution for 
voluntary winding up is passed. A declaration filed on the 
same day as, but before the passing of, the resolution, would be 
treated by the Registrar as having been filed out of time. 
The Registrar’s view is that the word “ date ’’’ means “ day 
of the date ’’ and not “‘ time,”’ and that the words “ delivered 
to the Registrar’’ mean “delivered at the office of the 
Registrar.’”’ The Council express the opinion that the 
Registrar’s view, although open to legal argument, is correct 
in law. 


The Solicitors’ Preliminary Examination (Exemptions) 
Regulations 


THE Solicitors’ Preliminary Examination (Exemptions) 
Regulations, 1950 (S.I. No.. 1417), which were made on 
21st August, 1950, will come into operation on Ist March, 1951. 
They replace the Regulations of 1940, and are made necessary 
by the replacement of the School and Higher School Certificate 
Examinations in 1951 by the Examination for the General 
Certificate of Education, success in which will operate as 
an exemption from the Preliminary Examination under the 
Solicitors Act, 1932, subject to certain conditions. These are : 
(1) that the candidate passes in English language, English or 
English literature, Latin, English history and at least two other 
subjects; or (2) passes in English language, English or 
English literature, Latin and at least one other subject, 
including two passes at the advanced level. The Regulations 
of 1940 must still be consulted in order to ascertain what are 
deemed to be passes at the ordinary level and at the advanced 
level respectively, in relation to examinations mentioned in 
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Pt. II of the Schedule to the Regulations of 1940, which 
sets out the examinations which give exemption before 
lst March, 1951. 


Footpath Surveys 


AN article by a special correspondent in The Times of 
25th August records the progress made in the mapping of 
English footpaths pursuant to the obligations imposed on 
county councils and parish and district councils by the 
National Parks and Access to the Countryside Act, 1949. 
Some counties, it is stated, already have records of rights of 
way as derived from inclosure award maps, tithe maps, 
parish maps and maps of admitted public rights of way 
deposited by owners under the Rights of Way Act, 1932. 
Essex County Council, for example, already has recorded 
3,000 miles of footpaths, signposting many of them. In 
Kent, where there are 297 rural parishes, arrangements are 
in hand for consultation between county council members 
and representatives of an organisation formed to represent a 
large number of voluntary bodies interested in the country- 
side. The importance of co-operation with interested 
voluntary bodies is that conciliation is more economic than 
dispute. The writer points out that if a path has gone out of 
use recently, or if the owner has only recently put up a “‘ private” 
notice, it makes no difference to its public status. There are also 
numerous footpaths which have been ploughed up, particularly 
during and since the war, and this in itself does not extinguish 
the public right. Consultation with as many interested organ- 
isations as possible is advisable, so that when the maps are 
displayed to the public by the county councils pursuant to their 
statutory obligation, few landowners will find it necessary to 
make the objections which they will be entitled to put forward. 


a 


Comparative Legislation 


WE advise readers who have the time and opportunity not 
to fail to read Sir CecIL CARR’s entertaining and instructive 
introduction to the recently published Pts. I and II of Vol. 32 
of the Journal of Comparative Legislation and International 
Law. Sir Cecil speaks in his article, with greater authority 
than anyone else can to-day, of the difficulties of drafting 
modern statutes and traces the complaints of judges, legal 
practitioners and ethers about bad drafting and unintelligi- 
bility partly to dislike of the policy of modern legislation and 
of interference with the principles of the common law and the 
rights of contract. There is also, he wrote, a natural dis- 
inclination to apply the mind to a tough job such as the 
technicalities of ‘‘ weighted population ’’’ and the “‘ relevant 
fraction ’’ which govern Exchequer grants under the Local 
Government Act, 1948. Among Sir Cecil’s catalogue of law 
reforms in other countries he notes that Cyprus has managed 
to re-write its income tax law in statutory form, but that 
in Britain this task remains uncompleted, notwithstanding 
that the process of codifying the law was_ initiated 
by Mr. WINSTON CHURCHILL as long ago as 1927, and a Bill 
was eventually produced in 1937. He also notes the good 
news of a new active programme of consolidation and even of 
codification. On the other hand, he approves the new Statute 
Law Revision Act and the new Criminal Justice Act in this 
country. It is most instructive to read of a new statute in 
Fiji to introduce compulsory insurance against third-party 
risks, of something like our Public Order Act, 1937, in India, 
of police powers to take finger-prints in St. Lucia, and similar 
borrowings from our legislation. A study of comparative 
legislation by our legislators might enable us to borrow with 
benefit from other countries. 
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THE R.S.C. IN THE 


EFFICIENCY in common law practice depends first and 
foremost on a thorough knowledge of the Rules of Court. 
If anyone points out that this is a mere platitude, the writer 
is quite unrepentant. Practitioners differ in their attitude 
to the disputes in which their clients become involved. You 
have your born scrapper who advises litigation (we don’t 
say prematurely) and leaves it to the other side to defend, 
default or suggest terms ; and you have your settling man. 
The difference is a matter of temperament, and we would 
not presume to dogmatise on the respective merits of the 
two schools, provided always that the wishes and the 
circumstances of the client are accorded the priority of 
consideration which is their due. Sooner or later even the 
inveterate negotiator will meet a case where there is nothing 
for it but to bring or defend proceedings. Then it is that 
the adviser who does best for his client, subject to the run 
of the facts, is the one with the most intimate knowledge 
of the rules and the nicest appreciation of their purpose and 
intendment. 


THE 


The recently reported cases on High Court practice seem 
less numerous than in some years, but such as there are 
deserve careful study by the practitioner, and we have 
before suggested (92 Sot. J. 489; 93 Sor. J. 594) that the 
long vacation is an appropriate time for taking stock and for 
noting up the practice books. 


STRIKING OUT 


The tactical use of the Rules of the Supreme Court is 
well illustrated in regard to Ord. XXV, r. 4, which authorises 
the court to order any pleading to be struck out on the 
ground that it discloses no reasonable cause of action or 
answer, and to stay or dismiss the action or order judgment 
as may be just. To invoke this rule or one of the several 
other heads under which an application to strike out will 
lie (see Annual Practice, 1949, p. 448) may be the means 
of saving both time and money, but some restraint is 
necessary, for such applications are not encouraged except 
in clear cases. Fletcher Moulton, L.J., in Dyson v. Attorney- 
General [1911] 1 K.B., at p. 418, was only one of many judges 
who have asserted that a party ought not to be “ driven 
from the judgment seat’’ without the opportunity of 
presenting his case for trial in court. Ifa pleading is attacked 
on some legal ground, it is obvious that the point of law on 
which the attack is founded must be a perfectly clear one. 
Otherwise one party or the other would be shut out from 
having a doubtful point decided. The important question in 
Law v. Dearnley (ante, p. 96), from a procedural point of view, 
was whether it was necessary for an applicant to be able to 
point to an express decision of an appellate court (leaving 
aside matters completely covered by a statutory provision) 
before he could have his opponent’s pleading struck out. 
Tucker, L.J., did not think this essential provided that the 
applicant could satisfy the court that the action or defence 
was not maintainable and that to give it countenance would 
be an abuse of the process of the court. In point of fact, the 
Court of Appeal seems virtually to have tried the action of 
Law v. Dearnley on an appeal from the order made in 
chambers to strike out the statement of claim, a course 
which led Singleton, L.J., to declare his opinion that it 
would have been better and cheaper for everyone if the 
action had gone for trial. All three lords justices were, 
however, satisfied that the action (which was based on an 
account stated arising out of betting transactions entered 
into by the plaintiff as agent for the defendant) could not 
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have succeeded, and the order for striking out was 
accordingly affirmed. 

Another striking-out rule is Ord. XIX, r. 
in point when it can be alleged that any matter in any 
indorsement or pleading is unnecessary or scandalous or 
may tend to prejudice, embarrass or delay the fair trial of 
the action. Giving judgment in a recent probate action 
(Re R., deceased, ante, p. 386), Willmer, J., had occasion 
to remark that the fact that the matter in question 
imputed to the deceased conduct of a scandalous character 
did not necessarily render the pleading ‘‘ scandalous "’ within 
the meaning of the rule. However unpleasant its allegations 
might be, a passage could not be ordered to be struck out 
under the rules unless it were shown that it was completely 
irrelevant and wholly unnecessary for the due prosecution 
of the action. The question was whether the allegations 
were admissible in evidence on the issues arising. 


27, which is 


OTHER PLEADING POINTS 

Special damage must always be explicitly claimed in the 
pleadings. The fact that the defendant has not made the 
common request for particulars of any special damage will 
not preclude him from objecting at the trial if a plaintiff 
who has merely claimed damages generally tenders evidence 
of special damage. Devlin, J., upheld such an objection 
in Hayward and Another v. Pullinger and Partners, Ltd. 
(ante, p. 255). In so doing the learned judge decided that 
a claim for loss of the salary and commission which might 
have been earned during the period of reasonable notice was, 
in an action for wrongful dismissal, a claim for special damage. 
The defect in the statement of claim was presumably allowed 
to be cured by amendment, but upon what terms is not 
reported. 

An unsuccessful application for amendment was made 
in Harries and Others v. Ashford and Others (ante, p. 193). The 
matter arose out of a divergence between the writ in the 
action on the one hand, and the statement of claim on the 
other. The writ claimed (inter alia) damages under the 
Fatal Accidents Acts both on the part of the administratrices 
of the deceased and on the part of his widow ; the statement 
of claim omitted the widow’s claim under the Acts. What 
made the omission an awkward one was in the first place 
that the writ had been issued before letters of administration 
were granted to the administratrix-plaintiffs, while, again, 
by the time the omission from the statement of claim was 
discovered the statutory limitation period under the Fatal 
Accidents Acts had expired. The administratrices were 
struck out from the action as being improperly joined, and 
the court did not permit amendment of the statement of 
claim so as to include the widow’s claim. The effect of a 
statement of claim in this respect is to supersede the indorse- 
ment of the writ, and the Court of Appeal was doubtfui 
whether a claim abandoned by the second document cowld 
be restored by amendment. In any event they declined 
to order the amendment in the case before them. 


PARTICULARS 

The old writ of account survives in a modern variety of 
action of a most useful kind, frequently exemplified in the 
courts. The result of Sharer v. Wallace (p. 580, post), 
and the cases cited there by Wynn Parry, J., is to draw a 
distinction with regard to ordering particulars of claim in 
actions for an account according as the plaintiff is suing 
(a) for an account and payment of the amount found due ; 
(6) for an account and payment of a definite sum. In the 
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former case the issue before the court is solely as to whether 
the defendant is a party accountable to the plaintiff. Figures 
are not at that stage relevant, and to order the plaintiff to 
give particulars of the amounts paid by him to the defendant 
would have the effect of making /im in the first place account 
to the defendant—a reversal of the object of the action. 
The 1919 amendment to Ord. XIX, r. 7, has not affected 
this proposition. On the other hand, in case (4) similar 
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particulars may be relevant in connection with the claim to 
payment of a specific sum (see Blackie v. Osmaston (1884), 
28 Ch. D. 119). 

Incidentally service out of the jurisdiction of a writ claiming 
an account between the parties may, in a proper case, be 
ordered notwithstanding that the English court may not 
be the most convenient forum for such an inquiry (International 
Corporation v. Besser Manufacturing Co. (ante, p. 178)). 


-. 3. 


COMPELLING AN ARCHITECT TO CERTIFY 


IT sometimes happens, in war-damage cases and in others, 
that a builder considers that he has carried out the terms 
of his contract, but the architect in charge of the work refuses 
to issue his certificate that the work has been satisfactorily 
completed, thus preventing the builder from recovering 
payment. What remedy has the builder in such circumstances ? 
Can he take the matter to court and, proving that the 
architect is withholding his certificate unreasonably, obtain 
an order directing the architect to certify? Or can he ask 
the court to direct the owner to pay without the necessity 
of an architect’s certificate ? 

An architect has generally a dual capacity. First, he is 
employed by the building-owner to act as the latter’s agent 
and to employ his professional skill on the latter’s behalf so 
as to ensure that the specification which the builder has 
accepted (and which the architect drew up) is complied with. 
In this capacity the architect must use reasonable skill and 
care, and must not, of course, collude with the builder. 
Secondly, however, he is usually invested by the contract 
with the duty of deciding, as between the contractor and the 
building-owner, when the work has been completed in accord- 
ance with the specification as regards materials, workman- 
ship, etc. This aspect of an architect’s functions partakes 
of a quasi-judicial character, and he is not liable to his 
employer therein either for want of skill, ignorance of Jaw, 
or negligence. ‘“‘ The test,’’ said Greer, L.J., ‘of whether 
an action .. . for negligence would lie is whether or not it 
was the duty of the party, against whom negligence was 
alleged, to exercise an impartial judgment between the 
parties to the contract ’’ (Boynton v. Richardson (1924), 
69 Sot. J. 107). And since there is no contractual nexus 
between the builder and the architect no question can arise 
of liability of an architect to a builder on these grounds. 

In deciding whether to certify that work has been done 
the architect is acting is his second capacity. When will 
the architect be liable, if at all in this capacity, to the builder 
or contractor? In Pawley v. Turnbull (1861), 3 Giff. 70, 
a builder was able to recover a balance due because “‘ without 
imputing fraud ’’ it was proved that the architect’s conduct 
was not “‘of that discreet, impartial and fair description 
which it ought to have been.’’ On the other hand, in 
Murphy v. Bower (1866), I.R. 2 C.L. 506, it was held that a 
builder could not recover against an engineer employed 
by a company to certify whether work had been done, even 
though the engineer withheld his certificate ‘‘ out of mere 
wantonness, of fraud, or even of collusion with the company.” 
The argument adopted by the court in this case was that 
the duty to give a certificate arose from the engineer's contract 
with the company, and since the builder was not a party 
to that contract, he could not maintain an action for its 
breach. The builder was advised to proceed against the 
company. 

In actual fact, it is submitted, the point at which an action 
against the architect becomes available to the builder lies 
somewhere between these two extremes. That fraud will 


give rise to such an action can be seen from Ludbrook y. 
Barrett (1877), 40 L.J.Q.B. 798. In this case the builder 
averred that the architect had agreed with him that as soon 
as the work was done in a sound and workmanlike manner, 
he (the architect) would certify his satisfaction so as to enable 
the builder to recover payment from the employer. He also 
said that the defendant had admitted to him that he was 
satisfied, but had falsely, and in collusion with the employer, 
refused to certify and had fraudulently pretended that he was 
dissatisfied with the work. Grove, J., said in his judgment : 
‘One would certainly have expected to find instances of such 
an action before now. It is true that it does not appear that 
such an action as this has ever been brought against an 
architect ; but I see no reason why such an action should not 
lie . . . Where there is breach of contract by the act of a 
person who has an interest therein, it is sufficient to form a 
ground of action .. .”’ i.e., Grove, J., allowed this action as a 
breach of a contract alleged to have been made between the 
architect and the builder, but, as was stated above, there is 
normally no contractual link between the two. The earlier 


cases were brought against the employer (see, for example, 


Batterbury v. Vyse (1883), 2 H. & C. 42), and alleged fraudu- 
lent collusion between him and the architect. It wil) be seen 
that the circumstances in Ludbrook v. Barrett were a little 
unusual, but it is clear that in either case fraudulent withholding 
of a certificate will give rise to an action. 

But will anything less than fraud be sufficient ? In 
Re Morgan ; Snell and Co. v. Rio de Janetro Flour Mills and 
Granartes, Ltd, (1891), 8 T.L.R. 292, Lord Esher, M.R., said: 
“The law has been laid down over and over again that, if 
persons agree to do something upon a certificate being given, 
they are not liable, in the absence of fraud, until the certificate 
has been given. This has been frequently held in the case of 
an architect’s certificate under a building contract.’ Thus, 
in Clarke v. Watson (1865), 18 C.B. (N.s.) 278, it was alleged 
by the builder that: ‘‘ All things necessary had been done by 
the plaintiffs to entitle them to have the certificate of the 
surveyor that the work had been duly and efficiently performed 
to his satisfaction, but that the said surveyor had not given 
such certificate, had wrongfully and improperly neglected and 
refused so to do.’’ The action failed, Erle, C.J., saying: 
‘That in my opinion is not enough. If it had been alleged 
that the defendants wrongfully colluded with the surveyor to 
cause the certificate to be withheld, they could not have 
sheltered themselves by their own wrongful act. But the 
word ‘ wrongfully ’ here does not intimate anything of that 
sort. If the plaintiffs had intended to rely on the with- 
holding of the certificate as a wrongful act on the part of the 
defendants, they should have stated how it was wrongful. 
This is in effect an attempt on the part of the plaintiffs to take 
from the defendants the protection of their surveyor, and to 
substitute for it the opinion of a jury. That is not the contract 
which the defendants have entered into. The allegations on 
the part of the plaintiffs are not in my judgment such to as 
entitle them to succeed.’”’ Willes, ]., made this interesting 
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comment: ‘‘ The only wrong the surveyor has been guilty of 
may be an error in judgment; or he may have refused to 
exercise any judgment ; in which case the proper course would 
have been to call upon the defendants to appoint some other 
surveyor who will do his duty.”’ 

The same considerations apply to any attempt to make tlic 
architect alone personally liable. Thus, in Stevenson v. 
Watson (1879), 4 C.P.D. 148, a builder sought damages from 
an architect, alleging that he had not used “‘ due care and skill ”’ 
and had “‘ knowingly or negligently certified for a much less 
sum than was the net balance payable to the plaintiff, and 
refused to reconsider his final certificate, by reason whereof 
the plaintiff was unable to obtain payment from the company 
of the balance.’’ Lord Coleridge, C.J., dismissed this claim 
thus: ‘* This claim is for what has been over and over again 
attempted without success. It is an action against a man for 
the negligent performance of a duty, in the doing of which the 
exercise of judgment or opinion is necessary ... Where the 
exercise of judgment or opinion on the part of a third person is 
necessary between two persons, such as a buyer and a seller, 
and, in the opinion of the seller, that judgment has been 
exercised wrongly or improperly, or negligently, an action 
will not lie against the person put in that position when such 
judgment has been wrongly or improperly, or ignorantly, or 
negligently, exercised.” 

There are, however, circumstances in which the seemingly 
impregnable position of the architect and the building-owner 
is open to attack even though no allegation of fraud or collusion 
with the building-owner can be made. These arise from the 
fact that, the courts having clearly distinguished between the 
architect’s position as agent for the building-owner and his 
position as quasi-arbitrator between the builder or contractor 
and the building-owner, it follows that the architect must be 
as impartial as he can, and must do nothing inconsistent with 
his quasi-judicial position when certifying or refusing to 
certify. For example, in Kimberley v. Dick (1871), L.R. 13 
Eq. 1, the architect had, unknown to the builder, agreed with 
the building owner to build his house for £15,000, including 
architect's commission and all expenses. The builder had 
agreed that all questions between the parties should be settled 
by the award of the architect. He was held entitled to recover 
from the building-owner without referring the matter to the 
architect. As was pointed out in the judgment, the architect 
in this case had a personal interest in disallowing as much as 
possible against the builder, and here it was “‘ impossible that 
the builder could be bound by an undertaking that he would 
abide by the decision of the architect on all such questions, 
inasmuch as that undertaking had been entered into by the 
builder at a time when he was ignorant of the contract between 
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the architect and the employer, and when he supposed that the 
decision of the architect would be impartial, unbiased, and 
not one in which he had himself a strong pecuniary interest.” 

The width of attack which this decision permits can be seen 
from the following dictum of Bowen, L.J., in Jackson v. Barry 
Railway |1893) 1 Ch. 238, which clearly defines the degree of 
impartiality required of an architect: ‘‘ The perfectly open 
judgment, thg absence of all previously formed or pronounced 
views, Which in an ordinary arbitrator are natural and to be 
looked for, neither party to the contract proposed to exact 
from the arbitrator of their choice The question is 
whether the engineer has done anything to unfit himself to act, 
or render himself incapable of acting, not as arbitrator without 
previously formed or even strong views, but as an honest judge 
of this very special and exceptional kind.” The parties mast 
be able to rely upon the architect’s professional honour ; 
he must be ready to listen to argument and, even at the last 
moment, change his views if honestly convinced one way ot 
the other. 

An important example of an architect rendering himself 
unfit to fulfil his duties as quasi-arbitrator is Hickman & Co. v. 
Roberts |1913} A.C. 229. In that case the architect had so 
far mistaken his relationship towards the building-owner as 
to be quite incapable of acting in a quasi-judicial capacity. 
His letters to the builders frankly admitted that he had delayed 
issuing interim certificates, against lis own judgment, because 
of pressure from his employers. The House of Lords was 
unanimous in absolving the architect from fraud or turpitude ; 
he had merely completely mistaken his position as between the 
parties, which was thus described by Lord Shaw of Dunferm- 
line: ‘‘ The position of an architect in a building contract ts 
one of great delicacy. He is placed in that position to act 
judicially when, to the knowledge of both parties, the person 
who is his master and his paymaster is one of the parties to the 
contract. It has been affirmed by courts of law, however, 
that that being the case, his judicial position must be accepted, 
and it follows from that thai, in the peculiarly delicate situation 
in which such a man stands, the courts of law must be particular 
to see that his judicial attitude is maintained.” 

Even though an architect’s acts were not fraudulent, if he 
uses them subsequently for the purpose of wrongfully defeating 
a builder’s claim, that would constitute fraud, and they would 
not be available as defence in a court of equity: pei 
Cottenham, L.C., in M’intosh v. Great Western Railway 
(1850), 19 L.J. Ch. 374. But a merely unreasonable refusal of 
an architect to certify would not entitle a builder to recover in 
equity when he was without remedy in law (Moser v.. Church- 
wardens of St. Magnus and St. Margaret (1795), cited in 
Worsley v. Wood (1796), 6 T.R., at p. 716). Gwe 


BEQUESTS TO NATIONALISED HOSPITALS AGAIN—I 


My last articles on this subject were written round the decision 
of the Court of Appeal in Re Kellner’s Will Trusts |1950) 
Ch. 46 (see 93 Sot. J. 769 and 786). Among the cases which 
have since been decided on the application ard effect of the 
National Health Service Act, 1946, to and on gifts to hospitals 
affected by the Act has been Re Frere {1950) 2 All E.R. 513, 
Where it was held that such a hospital had not been “ taken 
over by the State’ for the purposes of a condition in a will 
by reason of all its property being transferred to the Minister 
of Health under the Act. The use of the word “ nationalised ”’ 
to describe hospitals whose property has been transferred is, 
therefore, perhaps a little misleading ; but as the Act itself 


(which speaks of such hospitals periphrastically as ‘‘ hospitals 
to which s. 6 of this Act applies ’’) contains no convenient 
definition, and “transferred? hospitals is an expression 
which, in relation to teaching hospitals (whose property, it 
will be recalled, is in some respects treated differently from 
that of non-teaching hospitals under the Act) is even more 
misleading than the word “ nationalised ”’ is likely to be in 
this context, I will stick to the description which I have 
used, and found serviceable, before. 

Re Frere, supra, is not the only recent decision on this 
subject, nor the most important; far more interesting is 
Re Morgan’s Will Trusts (1950), 94 Sor. J. 368. But before 
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discussing the cases it is, I think, essential to fill in the 
background, which for the present purpose is made up of 
those provisions of the Act dealing with the property (using 
that word in the widest sense to include the right to receive 
gifts) of nationalised hospitals. And the more I have written 
and spoken about these provisions, the more necessary it 
has seemed to me, if the problems raised by the Act are to be 
rightly understood, that the precise language of these 
provisions should be kept in mind. Summaries and para- 
phrases, such as have appeared in my articles on this subject 
in the past, are of little assistance. I will therefore start off 
by supplying my readers with this necessary background 
with apologies to those who may be very familiar with it. 

There are four sections of the Act which in the main are 
relevant for this purpose (although fortunately some parts 
of these sections may be disregarded). These are ss. 6 and 7, 
which appear under a sub-heading “‘ Transfer of Hospitals to 
the Minister,’’ and ss. 59 and 60, which appear under a sub- 
heading ‘‘ Administrative Provisions.’’ Section 60 refers to 
the sections in the earlier part of the Act, and the reason for 
this piecemeal treatment of a single subject is not apparent ; 
some of the difficulty in construing and applying these 
provisions to given circumstances is, perhaps, due to the 
failure of the Legislature to realise that there was only one 
problem involved in these sections, and to treat it accordingly. 

However that may be, the relevant portions of the Act 
provide as follows : 

““6.—-(1) Subject to the provisions of this Act, there 
shall, on the appointed day [the 5th July, 1948), be 
transferred to and vest in the Minister . . . all interests in 
or attaching to premises forming part of a voluntary 
hospital . . . and in equipment, furniture or other movable 
property used in or in connection with such premises, being 
interests held immediately before the appointed day by 
the governing body of the hospital or by trustees solely 
for the purposes of that hospital, and all rights and liabilities 
to which any such governing body or trustees were entitled 
or subject immediately before the appointed day . 
acquired or incurred solely for the purposes of managing 
any such premises or property as aforesaid or otherwise 
carrying on the business of the hospital, but not including 
any endowments . 

(4) All property transferred to the Minister under this 
section shall vest in him free of any trust existing 
immediately before the appointed day, and the Minister 
may use any such property for the purpose of any of his 
functions under this Act, but shall so far as practicable 
secure that the objects for which any such property was 
used immediately before the appointed day are not prejudiced 
by the provisions of this section.” 

The expression “‘ premises’’ in subs. (1) means the 
buildings of the hospital and the land on which they stand 
(“. . . the inappropriate word ‘ premises,’ by which I 
suppose immovable property to be meant ’’: Harman, J., 
in Re Kellner’s Will Trusts, reported at first instance at 
(1949} Ch. 509). A draftsman who could so use this 
expression, it may perhaps be observed, was obviously 
capable of committing such further inelegancies as speaking 
of governing bodies and trustees being “‘ subject’”’ to 
liabilities. The “‘rights’’ referred to in subs. (1) of this 
section have not been defined exhaustively by the court, 
but in Re Kellner, supra, they were held not to include a 
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beneficiary’s rights in an unadministered estate. It would 
probably be safe to say that the rights and liabilities here 
spoken of are intended to comprise rights and liabilities 
directly connected with the physical assets of hospitals. 

‘“7.—(1) Where any (nationalised| hospital . . . is 
designated . .. as a teaching hospital ... all endow- 
ments of the hospital held immediately before the 
appointed day shall on that day . . . be transferred to 
and vest in the Board of Governors constituted . 
the teaching hospital. 

(2) All such endowments shall vest in the Board free of 
any trust existing immediately before the appointed day 
and shall be held . . . on trust for such purposes relating 
to hospital services . . . as the Board may think fit . 

(4) All endowments of a ‘nationaliséd] hospital [other 
than a teaching hospital] . . . held immediately before the 
appointed day, shall on that day be transferred to and vest 
in the Minister . . . free of any trust existing immediately 
before that day ; and the Minister shall establish a fund, 
to be called the Hospital Endowments Fund, to which ihe 
shall transfer all such endowments . 

(10)... the expression ‘endowment’ . . . means 
property held by the governing body of |a| hospital or by 
trustees solely for the purposes of that hospital, being 
property of the following descriptions . . .”’ 

The descriptions which follow are wide, but nothing of 
interest turns on them ; there is an express exclusion of an 
equitable interest in trust property in which there are other 
equitable interests, which was held to apply in Re Kellner, 
supra, to a share in an estate not fully administered on the 
appointed day, and so exclude the operation of s. 7 on the 
gift in that case. Broadly speaking, s. 7 deals with 
property in respect of which a hospital had acquired a 
complete title before the appointed day, whereas ss. 59 and 
60 deal with property the title to which, so far as a 
nationalised hospital is concerned, arises after that day.) 

“59.—(1) {a regional hospital board, the board of 
governors of a teaching hospital and a hospital management 
committee are each given power] to accept, hold and 
administer any property upon trust for purposes relating 
to hospital services or to the functions of the board or 
committee . . . with respect to research . . 

60.—(1) Where any property, other than property 
transferred to the Minister or to the board of governors of 
a teaching hospital . . . under s. 6 ors. 7... is held on 
trust immediately before the appointed day, and the terms 
of the trust instrument authorise or require the trustees 

to apply any part of the capital or income of the trust 
property for the purposes of any [nationalised] hospital 

the trust instrument shall be construed as authorising 
or, as the case may be, requiring the trustees to apply the 
trust property . . . for the purpose of making payments ” 
in the case of a teaching hospital, to the board of governors, 
and in the case of any other hospital, to the regional 
hospital board or hospital management committee, i.e., in 
either case the body charged under the Act with the running 
of the hospital). 


; . fer 


Next week I will go on to consider the cases in which these 
provisions have either been directly applied, or at any rate 
served as a background against which the effect of gifts to 
nationalised hospitals has been considered. 

~ ieee °° 





The Bishop of Chelmsford has appointed Sir ERNEST RoBERTs, 
K.C., as Chancellor of the Diocese in place of the late Mr. Linton 
Thorp, K.C. 


Mr. L. CATTELL, assistant solicitor to Wallasey Corporation, 
has been appointed deputy legal officer to the North-Western 
Gas Board. 
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SUSPENSION OF ORDER FOR POSSESSION 


Ix Yates v. Morris [1950] 2 All E.R. 577 ; 94 Sox. J. 551 (C.A.), 
a considerable amount of energy was devoted to comparing 
the discretion to grant relief against forfeiture with the 
discretion to suspend orders for possession of controlled 
premises, but perhaps the most important matter considered 
was what limits, if any, should be set to the exercise of the 
latter. 

The matter arose in this way. The plaintiff had bought a 
long lease of a house which was underlet to the defendant, 
who was entitled to sub-let parts separately and who laid out 
a considerable sum in equipping it for that purpose. In 
1945 she sub-let one room to a woman who turned out to be 
a prostitute and who used it for immoral purposes. When 
complaints were made to her she terminated the tenancy. 
Some time after that she gave the key of the house to a friend 
who made a similar use of the premises. According to the 
headnote in the All England Reports, the county court judge 
subsequently found that the defendant was “ largely innocent 
of the use which was being made of the premises by her 
sub-tenants or lodgers.’’ It is difficult to attribute a meaning 
to the expression “largely innocent,’’ and there is nothing 
in the report itself to show any landlord-and-tenant or 
landlord-and-lodger relationship, though this was alleged, 
in the alternative, in the particulars of claim. A passage 
cited from the judgment delivered by the county court 
judge does not actually credit the defendant with innocence, 
and, while the learned Master of the Rolls did read it as 
amounting to a finding to that effect, and Singleton, L.J., 
placed a similar interpretation on the judgment, the statement 
that she permitted the premises to be used for immoral 
purposes in our own report appears to be perfectly accurate. 

It is not stated when or how the defendant’s tenancy 
determined ; but the claim was for possession, and, as the 
premises were controlled, the plaintiff had (in the absence 
of suitable alternative accommodation) to bring the facts 
within one of the grounds set out in Sched. I to the Rent and 
Mortgage Interest Restrictions (Amendment) Act, 1933. 
He chose—and indeed, if there were no breach of covenant, it 
would be the only one available—that given in para. (b). The 
All England Reports headnote describes this as “ the ground 
that the tenant had suffered the premises to’ be used for 
immoral purposes,”’ and the report does show that the question 
whether she had or not must have been regarded, or practically 
regarded, as the issue in the Court of Appeal. 

The county court judge found (or held ?) that the plaintiff 
was entitled to possession and made a _ twenty-eight-day 
order which he suspended “ provided no further nuisance 
occurs,’ and the appeal was based on the alternative grounds 
that he had had no jurisdiction to make such an order or that, 
if he had, he should not have suspended it. 

As regards the first point, the contention was not that there 
was no power to make and suspend an order—this, of course, 
would not have been arguable—but that there was no power 
to make an order and then suspend it “ indefinitely.”’ The 
point had not been taken in the court below, and was not, 
according to Singleton, L.J., covered by the formal grounds 
of appeal, and for that reason the court could not, in his 
judgment, interfere. Sir Raymond Evershed, M.R., likewise 
thought that the point was not open, but expressed the 
opinion that s. 4 of the Rent and Mortgage Interest 
Restrictions Act, 1923, did give the county court the necessary 
power. Subsection (2) of that section says that the court 


“may ... stay or suspend execution of any such order or 
judgment {i.e., for possession], or postpone the date of 
possession for such period or periods as it thinks fit, and 
subject to such conditions (if any) in regard to the payment 
by the tenant of arrears of rent, rent or mesne profits and 
otherwise as the court thinks fit ...’’ and it may well be that 
“ giving another chance ’’ was not what was contemplated ; 
I think it is right to say that the more usual course in 
“nuisance ’’ cases is to adjourn the matter generally, giving 
the plaintiff liberty to restore, and the Court of Appeal 
rather agreed that the order made in this case was not in a 
convenient form. Indeed, the landlord’s advisers might well 
have been in some doubt as to what they should do should 
the nuisance recur and the defendant refuse to go, if 
Evershed, M.R.’s judgment had not indicated the proper 
step: “‘on application to the court, if necessary.”’ 

It was on the second point that the plaintiff sought 
to draw an analogy between the two positions mentioned in 
my opening sentence. Recent decisions, Lborthwick-Norton 
v. Romney Warwick Estates, Ltd. (1950), 94 Sox. J. 404 (C.A.) 
(see 94 Sot. J. 281) in particular, have emphasised the 
difficulty, if not the impossibility, of obtaining relief against 
forfeiture when the complaint arises out of the use of the 
premises for immoral purposes. I say “if not the 
impossibility ’’ because in his judgment Lord Goddard, C.J., 
observed: “‘the discretion which is given by s. 140 (2) of the 
Law of Property Act, 1925, is not to be exercised in favour of 
people who suffer premises to be used as a brothel’ ; which, 
however, in my submission, goes further than the pronounce- 
ments made in Egerton v. Esplanade Hotels, London, Ltd. 
[1947] 2 All E.R. 88 (see 93 Sor. J. 690), and invites the 
comment that if this had been intended Parliament could 
easily have included such cases in subs. (9), which sets out 
breaches of conditions in respect of which no relief may be 
granted. Be that as it may, the view taken by the court 
in Yates v. Morris was that “ the two problems were similar, 
but not the same.’’ And while it is clear that none of the 
members of the appellate tribunal would have reached the 
decision reached by the judge of first instance, they agreed 
that this approach had been the correct one, and that the 
question was one of fact. 

“The two problems were similar, but not the same” 
was the way in which Evershed, M.R., put it ; Singleton, L.J.’s 
observation on the point was: “‘. . . though the wording of 
the various Acts bring into play somewhat different considera- 
tions, I should not like to think that the practice is wholly 
different.’’ If this matter be pursued, I think it is easily 
possible to come to the conclusion that the difference is a 
fundamental one. In Borthwick-Norton v. Romney Warwick 
Estates, Ltd., supra, the court followed Egerton v. Esplanade 
Hotels, London, Ltd., supra, and in the judgment of Morris, J., 
in the latter, emphasis is laid on the fact that though the 
breach might ultimately be remedied it could not be remedied 
within a reasonable time, which meant that if the forfeiture 
notice had called upon the defendants to remedy the breach 
within a reasonable time (as the Law of Property Act, 1925, 
s. 146, prescribes) it would merely have asked for the 
impossible. Stress was also laid on the depreciation factor. 
‘There are, of course, always the beneficent effects of time 
in effacing the memory of unhappy and unpleasant things, 
but this was not, in my opinion, a breach which was capable 
of remedy within a reasonable time. 1 think I am entitled, 
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when considering this matter, to have regard to the whole 
amenity of the neighbourhood and what must be the repercus- 
sions of events of this kind and their effect on property in the 
neighbourhood.’ The premises in that case were an hotel 
on a large London estate. When the premises are a room 
in a house the rent of which is controlled, its use for immoral 
purposes may be an unhappy and unpleasant thing, but is 
not likely to prevent the landlord from obtaining the maximum 
permitted rent for the house. 

A point which one would like to have seen taken was this : 
in the two cases mentioned in my last paragraph the plaintiffs 
relied on covenants against annoyance or nuisance and not 
on any covenant specifically mentioning user for immoral 
purposes. Such covenants cover annoyance or nuisance 
by anybody, but para. () of Sched. I to the Rent, etc., 
Restrictions (Amendment) Act, 1933, begins: “the tenant 
or any person residing or lodging with him or being his 
sub-tenant has been guilty of conduct which is a nuisance 
or annoyance to adjoining occupiers ...’’ and it is difficult 
to see to which category the tenant’s friend belonged. It 
looks as if the county court judge may have considered that 
the conduct of the defendant herself in allowing that friend 
to have the key was conduct which was a nuisance or 
annoyance, etc., for the passage from his judgment to which 
I have referred earlier ends: * . unless she looks after the 
property properly she will have to go. I shall allow her to 
stay, but it is a very extreme case.”’ 
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There is one other factor which invites distinction, 
Forfeiture proceedings are generally based on covenants which, 
if they do not specifically name user for immoral purposes, 
mention nuisance or annoyance not only to adjoining occupiers 
but also to the landlord, and sometimes a superior landlord, 
The possible importance of this was, indeed, illustrated 
fairly recently by Frederick Platts Co., Ltd. v. Grigor (1950), 
94 Sot. J. 303 (C.A.) (for article, see ante, p. 316), a case under 
para. (4) of Sched. I, when it was held that a county court 
judge was not bound to infer annoyance or nuisance by 
immoral conduct from mere evidence of immoral user (no 
neighbours having given evidence). In Yates v. Morris 
it may have been of some importance that, when dealing with 
the earlier trouble, the county court judge observed, “. . . 
there were grounds of complaint in 1945, but apart from that 
there is not much, if any, evidence that the neighbourhood 
was disturbed by the conduct of the house’’; and later 
when referring to the sub-tenants, he said: “‘ Some have been 
there since 1944, and no complaint has been received from 
any of them.’’ This shows that it is the degree of annoyance 
caused in the particular case rather than the nature of what 
has caused it that matters when Sched. I, para. (b), is relied 
upon, a consideration which may well have influenced the 
county court judge in his decision to suspend the order. 


R. b. 


PRACTICAL CONVEYANCING—XIX 


LocAL AUTHORITIES : EXEMPTION FROM 

DEVELOPMENT CHARGE 
A PURCHASER who can buy land, or a lessee who can obtain 
a lease, on terms such that he will not have to pay a develop- 
ment charge when he develops the land will often pay a very 
high price or rent. There are some cases in which such 
exemption from development charge can be obtained on 
purchases from local authorities and charities, but great 
care must be taken to ensure that all the necessary conditions 
exist. 

Land held by local authorities on Ist July, 1948, for the 
purposes of their functions can be developed by them without 
payment of a development charge (Town and Country 
Planning Act, 1947, s. 82). There are, however, certain 
exceptional cases specified in the Town and Country Planning 
(Local Authorities’ Land : Exceptions to Section 82) Regula- 
tions, 1948, in which the authority must pay a charge. The 
classes of land specified in these regulations are somewhat 
detailed, but the intention is to leave within the exemption 
from charge land held for purposes for which, in general, there 
is not a comparable private use, but to except (and so to 
make liable to development charge) land held for purposes 
for which there is a comparable private use. Thus, land 
held for the purposes of local authorities’ subsidised housing 
estates and for educational purposes has the benefit of the 
exemption while land held for commercial purposes or as an 
industrial estate does not. The rules are too complicated to 
be set out in detail ; there is a summary in Emmet on Title, 
13th ed., vol. II, p. 970. 

The interest of a solicitor in private practice in this matter 
arises when such land is sold or leased by the authority 
because no development charge is payable by a purchaser or 
lessee in respect of development for which planning permission 
has been granted at the time of sale or lease. Before considering 
the matter further, it is important to note that neither the 
authority, nor any purchaser from it, can escape payment of 
a development charge if the land was purchased by the 
authority on or after Ist July, 1948. The complications of 
the exceptions regulations are such that there will often 
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be a great deal of doubt whether or not any particular land 
falls within s. 82 of the 1947 Act which provides this 
exemption from charge. Consequently, any person who 
proposes to buy or lease land on the assumption that he will 
be free from the development charge under this section should, 
if there is any doubt on the matter, call on the Minister of 
Town and Country Planning to give a ruling, which the 
Minister may do under s. 92. 

The Central Land Board have recently announced (p. 554, 
ante) that freedom from development charge will be obtained 
if planning permission is obtained by the time the conveyance 
or assignment is made or the lease is executed even though 
there was an earlier agreement to sell or lease. The 
announcement also indicates that planning permission in 
principle (i.e., presumably on an outline application under thie 
Town and Country Planning (General Development) Order, 
1950, art. 5 (2)) is sufficient. It would seem to be advisable 
to get permission in as wide terms as possible because thie 
extent of the permission governs for all time the extent of 
the exemption from development charge. 

So far as a purchaser or lessee is concerned similar rules 
apply, by virtue of s. 83 of the 1947 Act, to land acquired by 
a local authority for redevelopment under the Town and 
Country Planning Act, 1944, Pt. I, or under the 1947 Act, 
or by a development corporation under the New Towns 
Act, 1946. In these cases, however, the exemption from 
charge applies even though the authority may have purchased 
after Ist July, 1948; consequently, a purchaser or lessee ol 
land in a redevelopment area or in a New Town can always 
fix the price or rent he will pay knowing that, so long as he 
gets planning permission in time, he will have no further 
worry about a development charge. 

PURCHASES FROM CHARITIES: EXEMPTION FROM 
DEVELOPMENT CHARGES 

A purchaser or lessee from a charity may similarly be able 
to develop the land without payment of a charge. In the case 
of functional land of the charity (i.e., where the land, as 
distinct from the rents and profits, was used for the purposes 
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of the charity), held by the charity on Ist July, 1948, no 
development charge will be payable by the charity (s. 85). 
Further, no charge will be payable by a lessee or purchaser 
from the charity, provided (i) the development is such as to 
make use of the land correspond with the use ‘‘ which prevails 
generally in the case of contiguous or adjacent land,” and 
(ii) planning permission is granted before the land ceases to 
be functional land. 

The practical application of these rules will give rise to 
some difficult problems, but means are provided for the 
solution of some of them. Any question whether land is 
functional land within s. 85 can be determined by the Minister 
of Town and Country Planning (s. 92 (1)). Any dispute as 
to what is the use which prevails generally in the case of 
contiguous or adjacent land is to be determined by the Central 
Land Board (s. 110 (2)); this seems to be an unfortunate 
provision because disputes are likely to be with the Board! 
By analogy to the ruling of the Board regarding local 
authorities’ land, mentioned above, it would seem to be 
sufficient if planning permission is given before execution of a 
lease or conveyance even if there is a prior agreement or 
contract. 
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In practice charities do not often have occasion to sell 
functional land ; sales are most often of investment land which 
has no exemption from charge. There is a provision in 
s. 85 (5) whereby the Minister may direct that any land held 
on Ist July, 1948, being land in respect of which such a course 
is reasonable on account of proposals for its future use, should 
be treated as functional land. The object of this provision 
is to give to a charity owning land intended in the future to 
be used for charitable purposes the same privileges as if the 
land had been so used on Ist July, 1948. The effect of such 
a direction is that the charity need not pay any development 
charge (s. 85 (3)) but, nevertheless, a purchaser would have to 
pay a charge (s. 85 (5), proviso). Although the construction 
of the proviso is not free from doubt, it would seem to have the 
effect of giving exemption from charge to a lessee (provided 
the conditions mentioned above in the case of functional land 
exist) so long as the reversion continues to be held by the 
charity. 

These rules give rise to some fine distinctions. Nevertheless 
they should not be overlooked in conveyancing practice, 
otherwise a client may find that he has to pay a development 
charge which could have been avoided. Las. 
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TWO-WHEELED CARRIAGE 

WELL, here we are over the half-way line of the summer 
vacation. So, looking back on fairly recent news items 
with a legal flavour, it may not be inappropriate to glance at 
a few that may have a moral for the holidaymaker. Warnings 
first, and first warning of all, drink. It is particularly 
dangerous to yourself to be drunk in charge of a bicycle, for 
now we know that you then incur the penalties of s. 12 of the 
Licensing Act, 1872, and that can mean a month in prison. 
Of course you noticed that in our report of Corkery v. Carpenter 
in July. Inthe Divisional Court, Lord Goddard, C.J., Hilbery 
and Byrne, JJ., held that a bicycle was a carriage “‘ within the 
meaning of the Act.” It was not a steam engine ; it was not 
cattle ; a fortiori it was not a horse. There remained only 
the possibility that it might be a carriage. In dealing with a 
genus comprising objects so widely divergent the application 
of the ejusdem generis rule might well have soared into the 
realms of surrealist fancy. The court, it would seem from the 
brief report, took a common-sense view. A bicycle was a 
carriage because it was designed to carry. I have not the 
0.E.D. by me at the moment, but a respectable and compre- 
hensive work available tells me that carriage comes from the 
old French “ cariage”’ and that the verb to carry derives 
from the same source—“ carier’’—-to convey in a cart. 
Ergo, it would seem by parity of reasoning, a bicycle is also a 
cart. In vain, counsel for the appellant all but burst into 
song, strenuously citing the authority of ‘“‘ Daisy, Daisy, 
give me your answer do ” :— 


“ce 


“ It won’t be a stylish marriage, 
We can’t afford a carriage, 
But you'd look sweet, 
Upon the seat, 
Of a bicycle built for two.” 


At the date of the Act the “ penny-farthing ’’ was the latest 
two-wheeled novelty on the road, just ousting the older, 
more primitive bone-shaker. Humphreys, J., did his early 
cycling on one of these. One could wish that he had been a 
member of the court to deliver his opinion on its relationship 
to a carriage. Anyhow, don’t go drinking on a bicycle. 
Another warning : Should you steal a barrel of beer it will be 
regarded as an aggravating circumstance if you wash your 
feet in it instead of drinking it (per the President of a Chelsea 
court martial trying a soldier with habits evidently eccentric). 
Final warning: If you have drinking habits don't go to 
holiday in Bombay unless you are a bona fide invalid. The 


High Court there has ruled the local Prohibition Act /y/ra 
vires, Save as regards preventing the possession of goods 
containing alcohol of medicinal and toilet use. 


MIND HOW YOU GO 


Now travel warnings: If you are on a bigamous honeymoon 
travel by road or, if you find the seductive amenities of British 
Railways utterly irresistible, bury your head in a paper, 
keep the window shut tight, and never Jook out of it. A 
young lady who neglected this elementary precaution put her 
head out and found herself gazing into the eyes of her first 
husband looking out of the next carriage. <A sequel of legal 
formalities was inevitable. It is dangerous to lean out of the 
window. If you are going for a flying holiday, keep a good 
height. Only go in for dashing low-level exhibitionism if 
you are clean shaven and quietly and inconspicuously dressed. 
Anything loud or striking is as good as finger prints. A pilot 
who flew backwards and forwards over the beach at 
Dymchurch at an altitude of 30 or 40 feet found himself 
between fine and costs almost {20 the poorer. It was a 
handsome moustache and a shirt of Persil whiteness that 
betrayed him. About passports. A daily paper has been 
investigating their usefulness or uselessness to [British 
subjects. Its representative, able to establish his identity 
in accordance with para. 15 of the Aliens Order, 1920, made the 
following discoveries. On the British side the offictals (not 
without surprise) will eventually give you an embarkation 
ticket. In France they will let you ashore no further than the 
dockside. As to Northern Ireland, all the literature says 
you must have a passport or travel permit, but the experi- 
menter found that on establishing his identity he could get 
an embarkation card and, in addition, the authorities pressed 
on him a small slip of paper marked “ Immigration branch, 
Home Office,’”’ reading “‘ Embarked for Northern Ireland or 
Eire without travel identity card or passport.’ At Belfast 
no one was interested in asking for it. What the Aliens 
Order, on which the travel permit procedure apparently 
rests, has to do with moving from one part of the United 
Kingdom to another, remains veiled in mystery. 


A HAND ON THE LAND 
WHEN you take your dear little kiddies to the country, 


how do they amuse themselves ? Tearing down hay and corn 
stacks ? Smashing gates and fences? Putting stones and 
dirt in tractor radiators? Commandeering grain and 
straw? No? Strange. All over the countryside it’s going 


on, especially in areas selected for the uplifting privilege of 
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accommodating great new housing estates. In a bad area a 
farmer may have to reckon on wilful damage losses of between 
£500 and £1,000. “‘ Most of the offenders,’’ says a farmer near 
3righton, “‘ are between the ages of 12 and 22, but in many 
cases their parents are just as bad.’’ Another Sussex 
farmer says that all over the country farmers have lost 
faith in juvenile courts and have no time to waste going to 
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them to give evidence anyway. ‘‘ What these young villains 
need is a good hiding on the spot. Nothing else seems to 
worry them.’’ So the farmers won't bother to prosecute 
and the statistics of juvenile crime will show a marked 
decrease and that will be taken as a proof that the gentle 
reprimand and the wagged finger do the trick. 

RICHARD Roe, 


NOTES OF CASES 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 


ECCLESIASTICAL LAW: PROPOSED UNION 
OF BENEFICES 
In re Union of the Benefices of Witton-with-Brundall 
and Bradeston 
Lord Porter, Lord Oaksey, Lord Radcliffe, Sir John 
Beaumont and Sir Lionel Leach. 10th July, 1950 

Petition. 

The church commissioners proposed a scheme for effecting 
the union of the benefices of Witton-with-Brundall and 
Bradeston (at present part of the benefice of Strumpshaw 
with Bradeston), all in the County of Norfolk and in the 
diocese of Norwich. The petitioners, the parochial church coun- 
cil of Bradeston, who opposed the scheme, took no exception 
to it except in so far as it provided that the parish of Brundall 
and the parish of Bradeston should be united into one parish 
for ecclesiastical purposes under the style of the united parish 
of Brundall with Bradeston, and that the parish church of 
Brundall should be the parish church of the united parish 
of Brundall with Bradeston ; and they raised no objection 
to the benefice of Bradeston being disunited from that of 
Strumpshaw ; but they strongly desired that the church of 
St. Michael, Bradeston, should remain a parish church, 
and they were particularly anxious that the scheme should 
be amended so as to ensure the continued existence of the 
parish of Bradeston as an ecclesiastical parish in its own 
right and not merely as an appendage to that of Brundall. 

Lorp Porter said that, ultimately, the only matter in 
issue between the Church Commissioners and the petitioners 
was whether the union of benefices should be effected under 
s. 6 (1) (a) of the Union of Benefices Measure, 1923, thereby 
creating one parish and depriving Bradeston church of its 
position as a parish church, or under s. 6 (1) (4), leaving 
Bradeston a distinct parish. 

The main advantage of the former course would, as their 
Lordships thought, be to leave the determination of the 
number of services to be conducted at Bradeston to the 
discretion of the Bishop of Norwich and to dispense with the 
statutory duty of conducting matins and evensong. In 
their Lordships’ view, the achievement of that result was 
not a sufficient reason for the suggested change, in face of 
the opposition offered not only by the parochial church 
council of Bradeston but also by that of Brundall as well 
as of the Brundall parish council. They therefore considered 
that the true solution was to unite Bradeston, like Witton, 
with Brundall, under s. 6 (1) (6) and to leave it distinct, 
subject to the other provisions of the scheme. The scheme 
should be remitted to the commissioners for reconsideration 
accordingly. 

APPEARANCES: Quintin Hogg (Daynes, Keefe & Co., 
Norwich) ; W. S. Wigglesworth (Milles, Day & Co.). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
WORKMEN’S COMPENSATION: “ INJURY 
RECEIVED”: RIGHT OF APPEAL TO 
HIS MAJESTY 
Slazengers (Australia) Property, Ltd. v. Burnett 
Lord Simonds, Lord Morton of Henryton, Lord Normand, 
Lord MacDermott and Lord Reid. 10th July, 1950 

Appeal from the Supreme Court of New South Wales, 
on a case stated by the chairman of the Workers’ Compensation 
Commission. 


A workman, a sufferer from disease of the heart, died 
from natural causes not connected with or contributed to by 
his employment while on his way from his home to his place 
of work. By s. 7 (1) (0) of the New South Wales Workers’ 
Compensation Act, 1926-47, “‘ where a worker has received 
injury without his own default or wilful act” on any daily 
journey between his abode and his place of employment, 
then, subject to two exceptions, “ the worker . . . shall receive 
compensation from the employer in accordance with this Act.” 
The chairman held, being upheld by the Supreme Court, 
that the worker received an injury within the meaning 
of s. 7 (1) (6), with the result that his dependants, whose 
personal representative was the respondent, were entitled to 
compensation. The employers appealed. 

Lorp Simonps, delivering the judgment of the Board, 
said that the proper construction of s. 7 (1) (0) was to treat 
an injury received by a workman in the course of a journey 
of the limited character covered by the subsection as if it 
were an injury received by him in the course of his employment ; 
or—to put it somewhat differently—-to treat the worker as 
being in the course of his employment while he was in the 
course of certain journeys, and to give the same measure of 
protection if he received the same kind of injury. That 
construction would result in a provision both rational and 
consistent with the general scheme of the Act. It was in 
their (the Board’s) opinion legitimate so to construe the 
subsection even though that involved that, after the words 
“the worker ’’ occurring at the end of exception (ii), some 
such words as “ shall be deemed to have received such injury 
in the course of his employment and he ” were by implication 
to be read in. As for the preliminary objection which had 
been taken to the appeal to the Board on the ground that the 
decision of the Supreme Court on a case stated by the 
Commission was final, no plausible argument had_ been 
advanced in favour of the view that under the Workers’ 
Compensation Act the Supreme Court was established as a 
tribunal from whose decisions on a case stated by the 
Commission no appeal lay to His Majesty in Council. 
Objection overruled. Appeal allowed. 

APPEARANCES: G. E. Barwick, K.C., and B. P. Macfarlan 
(both of the Australian Bar) (Nicholas Williams & Co.) ; 
Sir David Maxwell Fyfe and F. Gahan (Kingsford, Dorman 


and Co.). 
[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


COURT OF APPEAL 
FURNISHED LETTING: COLOURABLE 
TRANSACTION 
Furnival Properties, Ltd. v. Edwards 
Evershed, M.R., Singleton and Jenkins, L.JJ. 17th July, 1950 

Appeal from Windsor County Court. 

On the same day the plaintiffs both let a flat to the defendant 
furnished, and entered into an agreement for the hire by them 
from the tenant's wife for £13 13s. a quarter of the furniture 
in it, which was in fact the husband’s. The landlords had 
been unwilling to let the flat unfurnished because they did 
not wish the tenant to claim the protection of the Rent 
Restrictions Acts. (See s. 12 (2) of the Rent, etc., Act, 1920, 
and s. 10 of the Rent, etc., Act, 1933.) Subsequently, they 
refused to continue the tenancy, but the tenant claimed 
the protection of the Acts, contending that the flat had 
really been let unfurnished since the furniture was his. The 
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county court judge found that the landlords did not believe 
that the furniture belonged to the tenant’s wife or rely on 
any representation that it belonged to her; and that they 
did not mind to whom it belonged so long as the tenant’s 
wife signed the agreement relating to its hire; and that, 
in so far as the tenancy agreement appeared to create a 
letting furnished, it was a colourable transaction. He 
therefore held the tenancy unfurnished, and the tenant 
entitled to protection under the Rent Restrictions Acts. 
The landlords appealed. 

JENKINS, L.J., said that undoubtedly, when an intending 
landlord wished to exclude the operation of the Rent Restric- 
tions Acts and with that object refused to let premises un- 
furnished, that mere fact would not prevent the transaction 
from being bona fide, or make it fictitious or colourable. 
But that could only be so if the landlord really and truly 
provided the furniture. In the present case the judge had 
found that the landlords were only concerned to get some 
sort of paper title to the furniture already in the flat which 
they were proposing to let. On the judge’s findings the 
conclusion was quite irresistible that the transaction was 
colourable and could not be called bona fide. The appeal 
must therefore be dismissed. 

EVERSHED, M.R., and SINGLETON, L.J., concurred. 
dismissed. 

APPEARANCES: J. D. I’. Moylan (Cartwright, Cunningham 
and Co.) ; E. W. Eveleigh (Bracewell & Leaver, for W. J. Wade, 
Slough). 


Appeal 


(Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


AMENDMENT OF WRIT: MISNOMER 
Belgian Economic Mission v. A. P. & E. Singer, Ltd. 
Tucker, Cohen and Asquith, L.JJ. 21st July, 1950 

Appeal from Devlin, J., in Chambers. 

The plaintiffs, alleging that they had made the defendants 
an overpayment under a contract of sale in 1945, brought 
an action to recover the sum as money had and received. 
They took out a summons under R.S.C., Ord. 14, and the 
defendants in their affidavit set up a defence on the merits 
and alleged that the action was not competent as the plaintiffs 
were neither a corporation nor a firm. On a summons by 
the plaintiffs, Devlin, J., made an order for the amendment 
of the writ by substituting as plaintiffs: ‘“‘ Paul Van Zeeland 
in his capacity as Minister des Affaires Etrangéres et du 
Commerce Extérieur suing on behalf of the Kingdom of 
jelgium.”’ The defendants appealed. 

CoHEN, L.J., said that the Court of Appeal in Mountain 
(Alexander) & Co., v. Rumere, Ltd. |1948| 2 K.B. 436; 92 
SOL. J. 540, came to the conclusion that, while R.S.C., Ord. 16, 
r. 2, as here, could not be relied on because there had never 
been any body entitled to sue as Alexander Mountain & Co., 
there had been a misnomer. Accordingly, applying the old 
procedure (see Annual Practice, p. 10), which remained in 
force under the existing practice because of R.S.C., Ord. 72, 
r. 2, there was power to allow in a proper case an amendment 
by substituting the correct description of the plaintiff. Here 
the order signed by the Belgian Economic Mission was headed 
“ Belgian Economic Mission ’’ and was signed “‘ Etat Belge, 
k. Herbits, Vicomte Obert de Thieusies.’’ It was therefore 
quite plain that the mission were merely the agents through 
which the Belgian State was making the contract, and 
that the signatories were signing on behalf of the Belgian 
State. That being the position, there could not be any 
doubt that, when they issued the writ, the plaintiffs’ 
solicitors thought that they were issuing it on-behalf of the 
Belgian State. On those facts it seemed clear that the case 
was well within the principles on which the court had decided 
that a misnomer could be corrected in Mountain (Alexander) 
and Co. v. Rumere, Ltd. supra, and the appeal must be 
dismissed. 

TucKER and Asguitu, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: H. G. Garland (M. & H. Shanson) ; 
A. A. Mocatta (Constant & Constant). 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
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“ AGRICULTURAL HOLDING”: LICENSED INN 
LET WITH FARMLAND 
Dunn v. Fidoe 
Tucker and Asquith, L.JJ., and Hodson, J. 
Appeal from Tenbury County Court. 
Premises consisting of a village inn, duly licensed, out 
buildings, a garden and six enclosures of pasture and orchard 
land, the whole covering an area of 12 acres, of which the 
house and garden occupied *381 acres, were let by the plaintiff 
landlord’s predecessor in title to the defendant under one lease 
on a tenancy from year to year at £60 a year. The landlord 
gave notice to quit, but the tenant refused to go, contending 
that the notice was invalid because it had been given in 
respect of an agricultural holding and so required the consent 
of the Minister of Agriculture and Fisheries under the 
Agricultural Holdings Act, 1948, which was not forthcoming. 
A substantial trade was done at the inn and provided the 
larger and more constant part of the tenant’s income. The 
inn was not a farmhouse, but had been adapted for use with 
the land. The tenant-licensee made substantial profits 
from the land, mainly by the sale of fruit. The outbuildings 
were used to a small extent for the tenant’s agricultural 
business. By s. 1 of the Act of 1948, “In this Act the 
expression ‘ agricultural holding ’ means the aggregate of the 
agricultural land comprised in a contract of tenancy ”’ not 
dependent on the tenant’s “ continuance in any office . 
or employment held under the landlord.” The county court 
judge dismissed the action, and the landlord now appealed. 
' Tucker, L.J., said that the definition in s. 1 contemplated 
a contract of tenancy which comprised in part agricultural 
land and in part land which was not agricultural ; and the 
agricultural holding was of the agricultural land included in 
the tenancy. The inn was clearly found by the judge to be 
a necessary part of the land; and the land, taken by itself, 
was admittedly an agricultural holding. The use of the inn 
for agricultural purposes was a subsidiary use, but there was 
no authority for the proposition that, since the passing of the 
Act of 1948, the primary or dominant use of land or premises 
was the test of whether it constituted an agricultural holding. 
The slight use made of the inn in connection with the land 
was sufficient to make it part of an agricultural holding, and 
the notice to quit was accordingly invalid, and the appeal 
failed. Difficult questions which might have arisen therefore 
did not arise, but he (his lordship) inclined to the view that, 
notwithstanding the absence of provision in the Act of 1948 
for the severance of the agricultural from the non-agricultural 
part of premises held under a tenancy, and notwithstanding 
the rule of common law that a notice to quit part of the 
demised premises was bad, the true construction of the Act 
of 1948, having regard to its scheme, to the wording of s. 1, 
and to the provisions of ss. 31 and 32, was that, where the 
demised premises consisted of an agricultural part and a 
non-agricultural part, for example, a hotel or a factory, 
a notice to quit given without the Minister’s consent could 
be held to be valid so far as it related to the non-agricultural 
part. ae 
Asouiru, L.J., and Hopson, J., agreed. Appeal dismissed. 
APPEARANCES: EL. G. H. Beresford (Stafford Clark & Co., 
for W. Stanley Mobberley & Son, Lye); N. A. Carr and Geoffrey 
Green (Bell, Brodrick & Gray, for Ivens, Morton & Greville- 
Smith, Kidderminster). 
{Reported by R. C. Catpurn, Esq., Barrister-at-Law. } 


WORKMEN’S COMPENSATION: ACCIDENT: 
PARTIAL INCAPACITY: BRONCHITIS : 
INCREASED INCAPACITY 
Hudson v. Austin Motor Car Co., Ltd. 
Bucknill, Somervel) and Denning, L.JJ. 28th July, 1950 

Appeal from Birmingham County Court. 

A workman in the appellants’ factory suffered an accident 
at work, and was later given lighter work. Bronchitis, un- 
connected with his injury, then made it necessary for him 


24th July, 1950 
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to work out of doors. The employers had no outdoor work 
for him, so he left them and became a gardener, at which 
he earned less. The county court judge based his award of 
workmen’s compensation under s. 9 of the Workmen's Com- 
pensation Act, 1925, on the difference between the workman’s 
pre-accident earnings and his earnings as a gardener. The 
employers appealed. 

BUCKNILL, L.J., said that the reduction in the workman’s 
wage owing to his bronchial condition did not operate to 
increase the employers’ liability to him, since his bronchial 
condition was unconnected with the injury for which they 
were responsible (see Jones v. Amalgamated Anthracite 
Collieries, Ltd. |1944. A.C. 14). The arbitrator, in relying on 
McCann v. Scottish Co-operative Laundry Association, Ltd. 
(1936), 29 B.W.C.C. 1, had misapplied that decision. It was 
impossible to distinguish the case from a reduction of earning 
capacity due to a second accident, and accordingly the solution 
to the present problem was to be found by reference to the 
second-accident cases. The workman’s diminished wages 
as a gardener were due to an increased incapacity for work 
personal to him which was not due to the accident. There 
must be an allocation of incapacity as between that due to 
the original injury and that due to the bronchial condition 
of the workman; and the case must be remitted to the 
county court judge for that purpose. 

SOMERVELL and DENNING, L.JJ., agreed. Appeal allowed. 

APPEARANCES: Ir, W. Beney, K.C., and E. G. H. Beresford 
(Ek. P. Rugg & Co., for Buller, Jeffries & Kenshole, 
Birmingham) ; J. #. Platts-Mills (W. H. Thompson). 


(Reported by R. C. Cacsurn, Esq., Barrister at-Law.]} 


CHANCERY DIVISION 


ACTION FOR ACCOUNT: PARTICULARS OF THE 
SUMS ALLEGED TO BE DUE 
Sharer v. Wallace 
Wynn Parry, J. 5th July, 1950 

Procedure summons. 

The plaintiff sued the defendant for an account ; he alleged 
in his statement of claim that the defendant was his solicitor, 
and that he had advanced to him certain sums for the pur- 
poses of certain proceedings and for the purposes of being 
advanced by way of loan. The defendant denied that he 
had acted as the plaintiff’s solicitor or that he owed him a 
fiduciary duty and that he was under any liability to account 
to the plaintiff. He asked for particulars of the sums alleged 
to have been paid to him, and further for particulars which 
of the sums were alleged to be paid for the purposes of the 
proceedings and which for the purposes of being advanced 
by way of loan respectively. 

Wynn Parry, J., said that the question was whether it 
was necessary that the defendant should be furnished at this 
stage with details of the sums alleged to have been paid. 
Apart from authority, he would have thought that it was 
unnecessary for the defendant to be furnished with these 
particulars. The issue before the court at the trial was 
simply whether the defendant was an accounting party 
or not. The answer depended on the evidence, and if the 
plaintiff succeeded in establishing that the defendant was 
an accounting party, the whole matter would be referred to 
chambers for the account to be taken; then for the first 
time figures would become relevant. This view was in 
accordance with the decision of Jessel, M.R., in Augustinus v. 
Nerinckx (1880), 16 Ch. D. 13, 18, and although the relevant 
provision of the rules of the Supreme Court had since been 
altered, it appeared to him (the learned judge) that the 
reasoning of that decision still applied. He would not, 
therefore, order the particulars applied for. 

APPEARANCES: H. Vester (Fairchild, Greig & Co.) ; John 
Bowyer (Kingsley, Napley & Co.). 

{Reported by Cirve M. Scumittnorr, Fsq., Barrister-at-Law.) 
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MORTGAGE: PERSONS OTHER THAN 
MORTGAGOR IN POSSESSION: ORDER FOR 
POSSESSION: DEFENDANTS 
Leicester Permanent Building Society v. Shearley 
Wynn Parry, J. 26th July, 1950 

Originating summons. 

by a legal charge, dated 9th October, 1946, the mortgagor 
granted the mortgagees, the building society, a mortgage 
on certain property ; by the terms of the charge, the statutory 
power of leasing was excluded except with the express consent 
of the mortgagees, and the mortgagor attorned tenant to the 
mortgagees. Instalments of interest fell into arrear and the 
mortgagees applied under R.S.C., Ord. 55, r. 5A, for an order 
for possession ; they cited the mortgagor as sole defendant, 
but he did not appear after the summons was issued ; they 
ascertained that the premises were not in the possession of the 
mortgagor but of a Mr. and Mrs. G, who claimed that they 
were let to them on a furnished tenancy at the rate of 5 guineas 
per week. The originating summons came before the master 
who directed that Mr. and Mrs. G should be made defendants, 
and the matter was adjourned before the judge for 
decision of the question whether or not it was necessary 
that the mortgagees should join Mr. and Mrs. G as defendants 
to the summons. 

Wynw Parry, J., Said it appeared to him that the summons, 
on the information which the mortgagees had at the time 
of its issue, was properly commenced by citing only the 
mortgagor. However, when it had been learned that some- 
body was in occupation and claimed to be in occupation 
under some form of letting, it would be a miscarriage of 
justice not to give that person an opportunity to be heard. 
The practical course was to refer the summons back to the 
master with a direction that he should order the mortgagees 
to give notice to the persons in actual possession that the 
mortgagees were applying for an order for possession, and 
that that order would be made unless within fourteen days 
of the service of the notice any occupier applied to be added 
as a defendant to the proceedings. Muinet v. Johnson (1890), 
63 L.T. 507, considered. 

APPEARANCES: A. I’. M. Berkeley (Iteld, Roscoe & Co., 
for A. H. Pollard, Leicester). 


{Reperted by Citve M. Scumitrnorr, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 
ACTION AGAINST TRUSTEES OF 
» FRIENDLY SOCIETY 
Longdon-Griffiths v. Smith & Others 
Slade, J. 5th July, 1950 

Action tried with a jury. 

The defendants, four trustees of a friendly society registered 
under the Friendly Societies Act, 1896, prepared a report 
on the activities of the plaintiff, the general secretary, which 
was read out at a general meeting of the society by one of 
the defendants on behalf of himself and his co-trustees, the 
occasion being one of qualified privilege. The report con- 
tained defamatory statements in consequence of which a 
resolution was passed terminating the plaintiff's employment 
and providing for the payment to him of three months’ salary 
in lieu of notice. He brought this action for trial against the four 
trustees in their personal capacity, and also as trustees of the 
society. The jury found that there had been malice on the part of 
one of the defendants, but none on the part of the three others, 
and they awarded the plaintiff damages. It was contended 
for the defendants that no action for libel would lie against 
a friendly society in the name of its trustees, but that any 
such action must be brought against the society in its registered 
name, and that consequently the plaintiff was not entitled to 
judgment against the defendants as trustees of the society. 
It was contended for the plaintiff that he was entitled to 
judgment qguoad the assets of the society in the defendants’ 
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hands, and that the effect of the finding of malice against 
the one defendant was to deprive his three co-defendants, 
though innocent of malice, of the protection afforded by 
the occasion of qualified privilege and to make them jointly 
liable with him for the damages awarded by the jury. 

SLADE, J., ruled that the action for libel against the society 
must be brought against it in its registered name, and that 
the plaintiff was accordingly not entitled to judgment against 
the defendants as its trustees, and that as each of the 
defendants had a right and a duty independently of the 
others to publish the document containing the libel, the 
finding of malice against one of them in no way impaired 
the independent privilege enjoyed by his three co-defendants. 

APPEARANCES: Cyril Salmon, K.C., and C. H. Duveen 
(Isedore Goldman & Son); Scott Cairns, K.C., and 
J. P. Ashworth (Woolley, Tyler & Bury). 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 


GAMING: BOOKMAKER’S LOAN TO BACKER 
MacDonald v. Green 
Slade, J. 17th July, 1950 
Action. 


The defendant contracted betting debts amounting to 
£4,020 to a company of bookmakers of which the plaintiff 
was the managing director. The defendant failed to pay and 
the company threatened to report him to Tattersalls. The 
plaintiff then agreed in his private capacity to lend the defen- 
dant the amount of the debt. He sent the defendant his 
cheque for the sum due ; the defendant returned the cheque 
endorsed ; and the plaintiff paid it into the company’s 
account. The defendant paid the plaintiff £2,400 of the 
debt, but pleaded the Gaming Acts when the plaintiff brought 
this action for the balance. 

SLADE, J., said that he had no doubt that, when the agree- 
ment between the plaintiff and the defendant was made, 
it was the intention of both parties that the sum lent to the 
defendant should be used for the purpose of discharging his 
liability to the company. There was, however, no term 
in the agreement to that effect, and he was unable to read 
into it any implied term, since it was quite easy to give 
business efficacy to the contract without doing so. Applying 
the law as laid down in the authorities to the facts as he 
found them, he thought that he must look at the matter in 
this way: the plaintiff set up what on the face of it was a 
perfectly valid claim to be repaid the balance of a loan. The 
defendant said that there was no loan at all and that the 
suggested loan was a colourable transaction to which the 
Gaming Acts applied. To avoid liability to repay the loan 
the defendant must show that the £4,020 was paid by the 
plaintiff in respect of losses on bets which the defendant 
had previously incurred to the company. Applying the test 
which the authorities provided, was the loan, made in these 
circumstances, a payment made “in respect of '’ a wager ? 
He answered that it was not: the cheque was made payable 
to the defendant, and was handed to him to be endorsed at 
the same time as he signed the agreement. The moment 
that agreement was signed the right to the proceeds of the 
cheque vested solely in the defendant, and it became the 
equivalent of a cheque payable to bearer. It was handed 
back to the messenger who had brought it, with the intention 
that it should be taken back to the company for the express 
purpose of being applied in discharge of the defendant’s 
indebtedness to the company. In so far as any payment 
was made “in respect of ’’ a wager, it was. made by the 
defendant to the company ; and the payment or loan which 
was effected as between the plaintiff and the defendant 
by the physical handing over of the cheque made payable 
to the latter, and endorsed by him, was not a payment made 
“in respect of ’’ a wager. When the cheque had been endorsed 
by the defendant and handed by him to the messenger it 
belonged to the defendant, who was sending it back in order 
that it should be applied in discharging his debt to the 
company. On the facts the loan by the plaintiff was a genuine 
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transaction of loan and was not money paid “ in respect of ”’ 
a transaction which was rendered void by the Gaming Acts. 
Judgment for the plaintiff. 

APPEARANCES: P. Quass (Ronald M. Simons); M. A. B. 
King-Hamilton (King-Hamilton & Co.). 


(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


DIVISIONAL COURT 
HIRE-PURCHASE OF MOTOR CARS: SUGGESTED 
PRECAUTION 
Western Credit Services, Ltd. v. Pascoe and Others 
Lord Goddard, C.J., Hilbery and Byrne, JJ. 18th July, 1950 

Appeal from a district registrar. 

The case is reported only for the observations made by 
Hilbery, J., in the course of his judgment. 

HILBERY, J., said: I wish to take this opportunity of 
calling attention to a matter which is very acutely instanced 
in this case. Four persons here have entered innocently 
into abortive transactions and suffered loss and damage 
because a motor car, the subject of those transactions, 
was subject to a hire-purchase agreement and there was 
nothing on it to indicate that it was the property of a hire- 
purchase company. There is no more common business 
transaction to-day in this country than the financing of 
the purchase of a motor car by means of the financial facilities 
offered by hire-purchase companies. I believe that I am not 
overstating it when I say that every judge trying criminal 
cases on circuit has had case after case before him of the 
fraudulent conversion of cars the subject of hire-purchase 
agreements by persons who pay one or more instalments, 
and then fraudulently convert the car, to the loss and damage 
of other persons. If motor cars, the subject of hire-purcliase 
agreements, were bound to be marked in some suitable 
way as being the subject of such agreements while the 
agreements were current, a great number of the losses and 
actions of this nature would be averted. Certainly, the way 
of the feloniously-minded person would be made more 
difficult. Indeed, it would facilitate prosecutions where 
persons, feloniously minded, dealt with cars, inasmuch 
as they would have to remove whatever was the statutory 
form of marking which had to be put on that type of car 
at that time. This case is an instance. I am not saying 
that it is an instance of a fraudulent or felonious action, 
for there are many who do not understand that when they 
pay the first instalment on a car the purchase of which is 
being financed by a hire-purchase company they do not 
become the owners. They may look on themselves as such, 
and often, no doubt, they parade themselves before the 
world as proud owners; but they are not: they are hire- 
purchasers. 

APPEARANCES: T. J. FP. Hobley (Bulcraig & Davis, for 
Thrall, Llewellyn & Spooner, Truro); C. Besley (Gregory, 
Rowcliffe & Co., for Peter, Bray & Willis, Redruth). 

[Reported by R. C. Catsurn, Esq, Barrister-at-Law.) 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


DIVORCE: HUSBAND ORDERED TO LEAVE 
MATRIMONIAL HOME 
Teakle v. Teakle 
Pearce, J. 19th July, 1950 

Summons. 

A wife petitioned for divorce, alleging cruelty. She 
said that she left the matrimonial home with the children 
because she was frightened of her husband. He remained 
in the matrimonial home, which was the wife’s property, 
and said that he did so because he wished the marriage to be 
preserved and hoped that his wife would return to him. 
The wife took out this summons for an injunction to compel 
the husband to vacate the house. 

PEARCE, J., said that it was clear (1) that the husband 
knew that the wife wanted to return to the house, which 








582 THE 


was hers; (2) that he knew that during the pendency of the 
petition she could not return so long as he was there; and 
(3) that he wanted her to drop the charges against him and 
return. But the court must see that spouses could bring 
petitions without unfair pressure being put on them which 
might cause them to drop a legitimate case. It was therefore 
the duty of this court to protect a petitioner who was being 
subjected to any pressure of that kind. It was clearly a 
case where the court ought to order an injunction to prevent 
the husband from visiting the matrimonial home or molesting 
his wife. Application granted. 

APPEARANCES: R. J. A. Temple (Gamlen, Bowerman and 
lorward) ; Stephen Stewart (Harry Myers & Son). 


Reported by R. C. Cacsurn, Esq., 


COURT OF CRIMINAL APPEAL 
PLEA OF GUILTY SUBSTITUTED FOR NOT 
GUILTY 
R. v. Heyes 
Lord Goddard, C.J., Hilbery and Byrne, J J. 


sarrister-at-Law.} 


17th July, 1950 

Appeal against conviction. 

The appellant was charged before the recorder of Bolton 
with stealing bicycles, or, in the alternative; with receiving 
them. At his trial he at first pleaded not guilty, but during 
the opening of the case for the prosecution he asked for legal 
aid and was allotted counsel. His counsel then announced 
that the appellant wished to withdraw his original plea and 
to plead guilty to receiving. The appellant in fact did so, 
but the jury were not asked to return a verdict. 

LorD GODDARD, C.J., said that the proper procedure was 
for the jury to be asked to return a verdict, for, once a prisoner 
was in the charge of the jury, he could only be convicted 
or discharged by their verdict. Here no verdict of the 
jury had been given, and the trial was vitiated to such an 
extent that the court could set aside the proceedings and 
order a retrial or venire de novo. But, in view of the 
appellant’s hitherto good character, and the fact that he 
had already been in prison for two months awaiting the 
appeal, the court would quash the conviction. Appeal 
allowed. 

APPEARANCES: C. E. Goolden (The Registrar, Court of 
Criminal Appeal) ; P. J. Corcoran (Edgar Fielding, Bolton). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 


BUILDING REGULATIONS: LICENSEE’S OWN 
WORK 
R. v. Bather 
Lord Goddard, C.J., Hilbery and Byrne, J J. 

Appeal from conviction. 

The personal appellant, an architect, obtained a licence to 
do certain building work on a bombed site. The limit of 
the cost of the work which he was entitled under the orders 
to carry out was £660, and the prosecution alleged that he 
had exceeded that limit by £180, but they had taken into 
account work which he had done as a bricklayer with his 
own hands during week ends, and which exceeded £180 in 
value. The Minister of Health, in a circular No. 104/48, 
issued to local authorities, had stated that the value of such 
work should not be taken into account. The appellant 
and the appellant company were each convicted at London 
Sessions of contravening reg. 56A (4) of the Defence Regula- 
tions and fined £200. It was contended for the prosecution 
that under the relevant Orders the value of unpaid labour 
was to be taken into account, and that the circular had not 
the effect of law and was only a matter of mitigation. 

Lorp GopparD, C.J., giving the judgment of the court, 
said that, whatever might be the strict law, the Minister 
had sent out a circular to local authorities which made it 
completely clear that the value of such work as that done 
by the appellant personally should not be included in com- 
puting the value of work done on a site for the present purpose. 
In those circumstances, the appellant maintained that the 
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excess of £180 could easily be accounted for by the work 
of his own hands. It was unfortunate that the circular 
had not been brought to the attention of the deputy chairman. 
The matter should have been before the jury. The circular 
was obviously a matter in strong mitigation on the question 
of sentence. The court would give immediate leave to appeal 
against the sentences, set aside the fines, and give the appellant 
and the company an absolute discharge. 
APPEARANCES: The personal appellant in 
M. Griffith-Jones (Director of Public Prosecutions). 


Reported by R. C Catsury, Esq., Barrister-at-Law.} 


LEEDS ASSIZES 
HUSBAND’S INJURY: WIFE’S ACTION FOR LOSS 
OF CONSORTIUM 
Best v. Samuel Fox & Co., Ltd. (Thompson, third party) 
Croom-Johnson, J. 20th July, 1950 ; 

Action tried at Leeds Assizes. 

A workman was injured in his employers’, the defendants’, 
factory, and recovered damages from them. His injuries 
resulted in sexual impotence, with a seriously disturbing 
effect on his matrimonial relations. His wife accordingly 
brought this action against the employers for damages for 
loss of consortium. 

CROOM-JOHNSON, J., said that, as the law of England was 
a living law, it was no bar to the success of the action that it 
was a novel one. Place v. Searle 1932) 2 K.B. 497 showed 
that each spouse had a cause of action against a third party 
who destroyed his or her consortium without justification. 
As he (his lordship) read the authorities, it appeared (1) that 
the person sued in an action claiming damages for loss of 
consortium must be aware that the relationship of husband 
and wife existed between the person concerned, and (2) that 
the person sued must have done some active wilful act in 
order to deprive the person suing of the benefits and advan- 
tage of the consortium. Applying those principles to the 
facts of the present case, there were no evidence or agreed 
facts on which he could possibly come to the conclusion 
that the defendants, within the principles laid down in the 
enticement cases, had done any intentional or deliberate 
act which was intended to break up the consortium and, 
so far as that branch of the subject went, he had come to the 
conclusion that the action failed. It was, however, further 
argued for the plaintiff that she was entitled to succeed on 
the ground that the defendants had committed a trespass 
on her rights as a wife, and that the facts of innocence of 
intention on the,part of the defendants, or even ignorance 
that she was a married woman, made no difference. There 
was no case which went so far as that ; certainly there was 
none in the enticement cases ; and it was therefore necessary 
to consider whether any assistance could be derived from 
other authorities, particularly from those concerning contracts. 
Even if the present case were one of contractual relations, 
he thought that the plaintiff would have to prove at least 
knowledge by the defendants of the contractual tie before 
the action could be maintained. He was unable to see that 
the defendants’ responsibility for negligence to the workman 
injured could be extended to make them responsible to his 
wife when they had no intention, wilfully or knowingly or 
impliedly, of putting an end to the consortium which the 
plaintiff said had been infringed. If, however, contrary 
to his opinion, the plaintiff had been entitled to maintain 
the action, it would make no difference, except as to the 
quantum of damages, whether the interference with the 
plaintiff's right to consortium was complete, or whether, 
as alleged by the defendants in the present case, it was 
only partial since the husband and wife were still living 
together. Judgment for the defendants. 

APPEARANCES: G. R. Hinchcliffe, K.C., and G. N. Black 
(W. H. Thompson, for Raworth, Lomas-Walker & Co., Harro- 
gate); H.R. B. Shepherd, K.C.,G. I. Leslie and R. Withers 
Payne (Neal, Scorah, Siddons & Co., Sheffield). 

[Reported by R. C. Catsurn, Esq., Barrister at-Law.] 
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SURVEY OF THE WEEK 


STATUTORY INSTRUMENTS 


Agriculture (Delegation to County Agricultural Executive 

Committees) Regulations, 1950. (S.I. 1950 No. 1410.) 
Beaminster Water Order, 1950. (S.I. 1950 No. 1434.) 
Biscuits (Charges) (Amendment) Order, 1950. (S.I. 

No. 1437.) 

Butter (Amendment No. 2) Order, 1950. 
Draft Central Institutions (Scotland) 

Regulations, 1950. 

Chocolate, Sugar Confectionery and Cocoa Products (Amend- 

ment No. 3) Order, 1950. (S.I. 1950 No. 1430.) 

Coast Protection Act, 1949 (Registration of Schemes) Rules, 

1950. (S.I. 1950 No. 1435.) 

Sections 8 (8) and 13 (6) of the Coast Protection Act, 1949, 
provide for the registration in the local land charges register of 
schemes made by a coast protection authority under the Act. 
By these rules the Local Land Charges Rules, 1934, are amended 
so as to provide for the registration of such schemes in Pt. I or 
Pt. II of the register, according to whether the scheme does or 
does not specify the persons by whom coast protection charges 
are to be paid. 

Coffee (Amendment No. 2) Order, 1950. (S.I. 1950 No. 1431.) 
Cold Storage (Control of Undertakings) (Charges) (No. 2) 

Order (Amendment) Order, 1950. (S.I. 1950 No. 1422.) 
County of Chester (Electoral Divisions) Order, 1950. (S.I. 1950 

No. 1406.) 

Double Taxation Relief (Taxes on Income) (Netherlands 

Dividends) Regulations, 1950. (S.I. 1950 No. 1442.) 

Double Taxation Relief (Taxes on Income) (Swedish Dividends) 

Regulations, 1950. (S.I. 1950 No. 1443.) 

Eggs (Great Britain and Northern Ireland) (Amendment No. 7) 

Order, 1950. (S.I. 1950 No. 1418.) 

Export of Goods (Control) (Amendment No. 3) Order, 1950. 

(S.I. 1950 No. 1404.) 

Gas (Conversion Date) (No. 19) Order, 1950. (S.I. 1950 No. 1410.) 
General Nursing Council for Scotland (Amendment) (No. 4) 

Rules, 195%, Approval Instrument, 1950. (S.I. 1950 No, 1414.) 
Household Textiles (Marking and Manufacturers’ Prices) 

(Amendment No. 4) Order, 1950. (S.I. 1950 No. 1397.) 


1950 


(S.I. 1950 No. 1429.) 
Recognition (No. 1) 


Import Duties (Drawback) (No. 7) Order, 1950. (S.I. 1950 
No. 1421.) 
Iron and Steel Prices (No. 3) Order, 1950. (S.I. 1950 
No. 1427.) 
Iron and Steel Utilisation (Records) (No. 2) Order, 1950. 


(S.I. 1950 No. 1426.) 

Local Government (Allowances to Members) (Prescribed Bodies) 
Regulations, 1950. (S.I. 1950 No. 1416.) 

Meat (Rationing) (Amendment No. 2) Order, 1950. 
No. 1432.) 

Milk (Control and Maximum Prices) (Great Britain) (Amendment) 
Order, 1950. (S.I. 1950 No. 1433.) 

Northwest of Moor Row—Northwest of Needless Bridge Trunk 
Road Order, 1950. (S.I. 1950 No. 1420.) 


(S.I. 1950 


Nurses (General Nursing Council for Scotland Mental Nurses 
Committee Election Scheme) Rules, 1950, Approval Instrument, 
1950. (S.I. 1950 No. 1415.) 

Police Act, 1919 (Scotland) Order, 1950. (S.I. 1950 No. 1436.) 

Retail Food Trades Wages Council (England and Wales) Wages 
Regulation Order, 1950. (S.I. 1950 No. 1392.) 

Retail Food Trades Wages Council (Scotland) Wages Regulation 
Order, 1950. (S.I. 1950 No. 1391.) 

Road and Rail Traffic Act, 1933 (Appeal Tribunal) (Amend 
ment) Rules, 1950. (S.I. 1950 No. 1423.) 

These rules amend the Road and Rail Traffic Act, 1933 
(Appeal Tribunal) Rules, 1934, by providing for the information 
to be furnished to the Tribunal by licensing authorities in the 
case of appeals under s. 53 of the Transport Act, 1947, and by 
requiring certain additional information to be so furnished in 
the case of appeals under s. 15 of the Road and Rail Traffic 
Act, 1933. Other amendments include a provision that where 
a party to an appeal appoints a representative to conduct it on 
his behalf he shall notify the appointment and any alteration 
thereof to every other party. 
Road and Rail Traffic Act, 

(Amendment) Order, 1950. 


Solicitors’ Preliminary Examination 
tions, 1950. (S.I. 1950 No. 1417.) 
The replacement of the School and Higher School Certificate 

examinations next year by the examination for the General 

Certificate of Education has necessitated the making of these 

regulations in substitution for those made in 1940 (S.R. & O., 

1940, No. 827). Under the new regulations, which come into 

force on Ist March, 1951, exemption from the Solicitors’ 

Preliminary Examination will be by reference to results obtained 

in the examination for the General Certificate of Kducation. 

See p. 570, ante. 

South of Egremont—North of Aspatria Trunk Road Order, 
1950. (S.I. 1950 No. 1419.) , 

Stopping up of Highways (Bristol) (No. 3) Order, 1950, 
(S.I. 1950 No. 1407.) 

Stopping up of Highways (Kent) (No. 3) Order, 1950. (5.1. 
No. 1408.) 

Stopping up of Highways (Ministry of Supply) (Revocations) 
Order, 1950. (S.I. 1950 No. 1428.) 

Stopping up of Highways (Shropshire) (No. 2) Order, 
(S.I. 1950 No. 1425.) 

Utility Apparel (Export) Order, 1950. (5.1. 1950 No. 1439.) 

Utility Apparel (Women’s and Maids’ Underwear and Nightwear) 
(Manufacture and Supply) (Amendment No. 3) Order, 1950. 
(S.I. 1950 No. 1405.) 

Utility Handkerchiefs (Marking and 
Order, 1950. (S.1. 1950 No. 1396.) 
Utility Woven Cloth (Cotton, Rayon and Linen) (Amendment 

No. 3) Order, 1950. (S.I. 1950 No, 1395.) 


Fees 


1933 (Appeal Tribunal) 
(S.I. 1950 No. 1424.) 


(Exemptions) Regula- 


1950 


1950. 


Manufacturers’ Prices) 


NOTES AND NEWS 


Honours and Appointments 


Mr. OwEN MEvrRIG JONES, assistant solicitor to Breconshire 
County Council, has been appointed senior assistant solicitor to 
Northamptonshire County Council. 


Mr. Davip ScouULLER, assistant solicitor in the Town Clerk’s 
department at Hull, has been appointed deputy town clerk of 
Tynemouth. 


Mr. D. A. TRANAH, legal clerk with Gillingham Borough Council, 
has been appointed assistant solicitor with Boston Borough 
Council. 


Mr. Epwin TwentyMAN, of the Carlisle Town Clerk’s depart- 
ment, has been appointed assistant solicitor in the Town Clerk’s 
department at Harrogate. 


The Lord Chancellor has appointed Mr. IvAN KENNETH 
FRASER, Registrar of the Southwark, Dartford, Woolwich and 
Barnet County Courts, to be the Registrar of Clerkenwell County 


Court and to relieve him of the Registrarship of the Southwark, 
Dartford and Woolwich County Courts as from the Ist September, 
1950 (vice Mr. L. M. Friend, who retires). 


The Lord Chancellor has appointed Mr. Eric PEREGRINE 
Piatt to be the Registrar of Southwark, Dartford and Woolwich 
County Courts as from the 1st September, 1950 (vice Mr. I. Kk. 
Fraser). 


Personal Notes 

Mr. S. Roy Bainbridge, solicitor, of Middlesbrough and Redcar, 
was married on 26th August to Miss Hilda Rose Castle, of South 
Woodford. 

Mr. Graham Spencer Bird, solicitor, of Aberdare, was married 
recently to Miss Audrey Evans, of Cwmbach. 

Mr. Edwin Cavill Peacock, solicitor, of Brigg, was married 
recently to Miss Elsie Jean Bell, of Horncastle. 





THE 


Miscellaneous 


From 4th September the address of the Monopolies and 
Restrictive Practices Commission is 3 Cornwall Terrace, Regents 
Park, N.W.1 (Museum 8801). 


From 2nd October the fee appointed by the Board of Trade 
under s. 426 (1) (b) of the Companies Act, 1948, for a certified 
copy or extract supplied by the Registrar of Companies of any 
document kept by him (other than a certificate of incorporation 
of a company), will be raised from 4d. a folio of seventy-two words 
to 6d. a folio. 


WEST HARTLEPOOL DEVELOPMENT PLAN 


The above development plan was submitted on 19th August to 
the Minister of Town and Country Planning for approval. A 
certified copy may be inspected at the Town Clerk’s office, 
Municipal Buildings, West Hartlepool, from 10 a.m. to 12.30 p.m. 
and 2.30 p.m. to 5 p.m. on Mondays to Fridays and 10 a.m. to 
11.30 a.m. on Saturdays. Objections or representations, which 
should include a statement of the grounds for them, may be sent 
to the Secretary at the Ministry before 7th October, and persons 
making them may register with the council to receive notice of the 
eventual approval of the plan. 


OBITUARY 


Mr. W. B. COCKS 
Mr. William Bond Cocks, solicitor, of Middle Orchard, Grove 
Road, Burbage, Leicestershire, senior partner in the firm of 
Messrs. Clay and Cocks, Nuneaton, has died at the age of 69. 
He was admitted in 1903. 


Mr. S. G. U. CONSIDINE 
Mr. Stanley George Ulick Considine, solicitor, of Bath, died 
on 31st August, aged 49. Mr. Considine, who formerly played 
rugby for Bath, Somerset and England, and cricket for 
Somerset, was admitted in 1926. 


Mr. W. S. HAYES 
Mr. William S. Hayes, solicitor, of Dublin, died recently, aged 88. 
He was’ admitted in 1884, and in 1892 was appointed Queen 
Victoria’s Proctor in Admiralty for Ireland. 


Mr. P. B. INGOLDBY 
Mr. Percy Bernard Ingoldby, county coroner for Southampton 
since 1914 and a past-president of Hampshire Law Society, 
died on 25th August, aged 68. He was admitted in 1905. 


Mr. J. C. KNOCKER 
Mr. John Cowper Knocker, solicitor, of Tonbridge, 
24th August, aged 83. He was admitted in 1890. 


Mr. J. E. MATTHEWS 
Mr. John Esam Matthews, solicitor, of Gloucester, 
29th August, aged 59. He was admitted in 1913. 


Mayor R. TEMPERLEY 
Major Robert Temperley, formerly Deputy Lieutenant of 
Northumberland and a partner of the firm of Botterell, Roche 
and Temperley, of Newcastle, has died at Hindhead, aged 93. 
He was called to the Bar in 1890, and was subsequently admitted 
a solicitor in 1904. 
Mr. F. WEATHERILL 
Mr. Frederick Weatherill, clerk to Messrs. Munby & Scott, 
of York, for a continuous period of seventy-three years up to 
his retirement a year ago, died at Clifton, York, at the age of 87. 


died on 


died on 


Wills and Bequests 


Mr. J. Gardner, solicitor, of Whitchurch, Salop, formerly of 
Liverpool, left £12,117 (£10,907 net). 


Mr. A. E. Hanson, solicitor, of Manchester, left £88,462 
(£86,755 net). Among other bequests he left £500 to Mary 
Hampson, £400 to Leslie S. Billing and £300 to John Green, 
clerks, and {15 for each year of service to each other clerk. 


Mr. W. A. Hutton, solicitor, of Sunderland, left £18,561. 
After a large number of legacies and bequests he left the residue 
as to one half to the R.N.L.L., and one half to The Law Society, 
London, the income to provide a prize for the candidate each 
year articled to a solicitor in the county borough of Sunderland 
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or the county borough of Middlesbrough, who has passed the 
best final examination and to whom honorary distinction has 
been granted. 

Sir Albion Richardson, K.C., left £22,501 (£22,330 net), 
Among other bequests he left £2,000 to the Treasurer and Masters 
of the Bench of the Honourable Society of Gray’s Inn, to found a 
scholarship similar to the William Shaw Scholarship. 


CASES REPORTED IN VOL. 94 
8th July to 9th September, 1950 
For list of cases reported up to and including 1st July, see Interim Index. 


Ali v. Jayaratne 

Atlantic Scout, The 

Barker and Another v. S. Green & Sons, L td. 

Bater v. Bater 

Beale v. Beale 

Belgian Economic Mission v. A. P. & E. Singer, Ltd. 

Best v. Samuel Fox & Co., Ltd. (Thompson, third Pe arty) 

Bland-Sutton, deceased, In re 

Boguslawski and Another v. Gdynia- Amerika Linie 

Bourne v. McDonald .. 

British Movietonews, Ltd. v. London and District Cinema: as, Ltd. 

Brown (John M.), Ltd. v. Bestwick . 

Caminer and Another v. Northern and London Investment Trust, L td. 
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